
1 CESCON, BARRIEU,  FLESCH & BARRETO ADVOGADOS
SÃO PAULO | RIO DE JANEIRO | BELO HORIZONTE | BRASÍLIA | SALVADOR

INFORMA
CADE MEETING

Judgment of Google’s Scraping Case postponed after request for 
examination of the case records

On September 19, 2018, CADE’s Tribunal started to analyze the 
proceeding against Google Brasil Internet Ltda. (Google), based on the 
complaint filed by E-Commerce Media Group, owner of the websites 
Buscapé and Bondfaro. The proceeding investigates if Google was 
involved in anticompetitive conduct through the scraping of content.

According to the complaint, Google replicated reviews from the 
websites Buscapé and Bondfaro on its own price research platform, 
the Google Shopping, aiming at extending its dominant position in 
the market of general search to the market of price comparison 
service. This could divert traffic from rival price comparison services, 
harming their advertising revenues. Consequently, the practice could 
reduce the incentives of competitors to innovate and improve their 
services, ultimately harming consumers.

In its defense, Google stated that the replication was an isolated 
incident, caused by a technical failure that was promptly corrected. In 
addition, the dissemination of reviews only occurred after a research 
in the Portuguese language made on the website google.com and not 
in the Brazilian website google.com.br, removing any anticompetitive 
logic from the conduct. Google also argued that: (i) the Brazilian 
Judiciary dismissed the hypothesis of copyright violation; (ii) there 
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was no damage to Buscapé’s market growth; (iii) 
websites can opt-out of having their content showed 
on Google’s results; and (iv) the defendant does not 
have market power. 

Reporting Commissioner Polyanna Vilanova claimed 
that the definition of relevant markets in the digital 
economy is not a trivial task, since the sector is 
characterized by high level of dynamism, innovation 
and differentiation. In any case, the potential 
distinction between general search services and price 
comparison services would not substantially affect 
the analysis of the case, since it should focus on the 
potential effects of Google’s conduct. 

Even after finding the existence of market power by 
Google, the Reporting Commissioner highlighted that 
only a few reviews were disseminated and they were 
immediately removed from the internet. In addition, it 
only occurred on the website google.com. Therefore, 
even if scraping of content may be considered an 
anticompetitive conduct, there would be no sufficient 
evidence, in this case, to demonstrate its systematic 
occurrence. To conclude, Reporting Commissioner 
argued that the Brazilian antitrust legal system does 
not allow the condemnation of hypothetical, future 
and theoretical acts, without demonstration of 
concrete or presumed damages.

After the Reporting Commissioner’s vote, 
Commissioner Paula Farani requested the case records 
for further examination.

CADE’s Tribunal rejects motion for clarification and 
confirms condemnation for cartel formation in the 
market of parking lots in São Paulo

 
Rod Estacionamentos Ltda. and an individual filed 

a motion for clarification against CADE’s decision 
that, by majority of votes, condemned them for 
participating in a cartel in the market of parking lots 
in São Paulo. The decision was delivered during the 
127th Judgement Session, held on August 2018. 

The parties alleged nullities related to the taking of 
votes, material mistakes in the record of the judgment 
and a variety of contradictions, omissions and 
obscurities. 

However, Reporting Commissioner Polyanna 
Vilanova dismissed the allegations arguing that the 
casting vote from CADE’s President was correctly 
taken, considering the existence of a tie. In addition, 
a number of arguments brought by the parties could 
not even be admitted, in sight of their clear intent to 
discuss again the merits. To conclude, the Reporting 
Commissioner dismissed all the alleged contradictions, 
omissions and obscurities. 

That said, CADE’s Tribunal admitted the motion 
exclusively to correct a material error in the record of 
the judgment, related to the amount of the penalty 
proposed by one of the Commissioners. All the other 
terms of the condemnation were confirmed.

CADE settles the investigation of alleged cartel 
in the maritime and air freight market with two 
defendants

CADE’s Tribunal unanimously approved two Cease 
and Desist Agreements (“TCC” in its Portuguese 
acronym) related to the investigation of alleged 
international cartel in the maritime and air freight 
market with effects in the Brazilian market. The 
administrative proceeding was opened in 2010 and 
investigates two conducts: (i) discussions related to 
passing-on of different fees, surcharges and taxes; 
and (ii) participation in public bids. 

The proposals were presented by Uti do Brasil Ltda. 
and ABX Logistics Saima S.A.

The companies admitted their participation in the 
cartel and committed to cease the practices. They 
will also pay approximately BRL 3.6 million and BRL 
1.5 million, respectively. The negotiations took into 
account CADE’s Settlement Guidelines and a discount 
was applied over the expected penalty in case of 
potential condemnation. 

CADE settles the investigation of alleged cartel 
in the national market of salt with one investigated 
company and individual

CADE’s Tribunal, by majority of votes, approved an 
agreement proposed by SPO Indústria e Comércio 
Ltda. and an individual in the investigation of alleged 
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cartel in the national market of salt. Cescon Barrieu 
Advogados assisted the parties in this settlement. 

This investigation is an extension of an administrative 
proceeding already judged by CADE’s Tribunal, in 
which 18 companies from the sector were condemned 
for participating in the cartel.

CADE’s President affirmed that the proposal 
attended all legal requirements and highlighted the 
delivery of documents that will contribute with the 
ongoing investigations. The pecuniary amount was 
approximately BRL 1.59 million to SPO and BRL 65 
thousand to the individual.

Commissioners João Paulo de Resende and Cristiane 
Alkmin voted for the rejection of the proposal, 
considering the low amount of the pecuniary 
contribution vis-à-vis the duration of the conduct and 
the benefits hypothetically gained while the conduct 
lasted.

CADE settles investigation with the Union of 
brokerage of real estate sector

CADE’s Tribunal unanimously approved an 
agreement with Sindicato das Empresas de Compra, 
Venda, Locação e Administração de Imóveis e dos 
Condomínios Horizontais, Verticais e de Edifícios 
Residenciais e Comerciais no Estado de Goiás – 
SecoviGoiás.

The investigation demonstrated that class 
associations from the sector imposed rules, price 
charts and behavioral proceedings that were able to 
create a concerted practice between competitors.  

In addition to ceasing the practice, SecoviGoiás will 
pay BRL 6,384.60, which corresponds to the minimum 
penalty established in the Brazilian Antitrust Law 
for this type of legal entity. CADE’s Commissioners 
claimed that the pecuniary contribution is not legally 
mandatory in cases involving unilateral conducts and 
the proponent also demonstrated good faith when it 
opposed to the imposition of fixed fees by regulatory 
counsels of the sector, and even proposed lawsuits 
related to this matter.

CADE settles investigation with Cielo, Bradesco 
and Banco do Brasil, but indicates stricter analysis of 
conducts in the banking sector

Cielo, Bradesco and Banco do Brasil proposed 
settlements in the investigation of discriminatory 
practices and refusal to contract related to banking 
and accreditation services in the Brazilian market. 
CADE has previously settled with Itaú Unibanco S.A. 
and Redecard S.A. for the same conducts.

According to the investigations, Itaú, Bradesco and 
Branco do Brasil were refusing to read the receivables 
data from the rivals of their controlled payment 
processing companies (Rede, in Itaú’s case; and Cielo 
in the case of the other two banks). In addition, 
they created difficulties for the access to their own 
receivables agenda by other banks.

The investigations also examined other 
anticompetitive practices, such as: (i) use of banking 
domicile locking to limit competition amongst financial 
institutions; (ii) retaliation to clients that tried to use 
services provided by rivals; (iii) tied sales of products 
and services of banks and payment processing 
companies; (iv) charge of discriminatory fees from 
competitors; and (v) agreements executed by payment 
processing companies seeking to acquire customers’ 
loyalty by imposing high costs for termination of the 
contract. 

Besides the commitment to cease some of these 
conducts and to adjust others, the parties will pay 
pecuniary contributions of approximately BRL 33.8 
million in total. This amount represents the biggest 
contribution involving unilateral conducts in CADE’s 
case law. The Brazilian Antitrust Law establishes 
mandatory pecuniary contribution only in settlements 
involving coordinated practices, such as cartels. 

Commissioner João Paulo de Resende was the only 
one to reject the proposal. He argued that the final 
amount was not deterrent enough and also criticized 
the constant attempts of financial institutions to limit 
competition.
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Despite ratifying the agreements, the other 
Commissioners warned that CADE will be stricter in 
the analysis of unilateral conducts, especially those 
involving the banking sector. 

Commissioners Maurício Bandeira Maia and Paula 
Farani claimed that they share the concerns of 
Commissioner João Paulo de Resende, but approved 
the agreement to keep consistency in relation to other 
settlements in the same case. 
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